of 1997. The Commission certainly may consider as part of that rulemaking proceeding any
arguments that particular classes of pending applicants should be treated differently.

¢. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your office, prepared draft rules to respond to the Court’s
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in
resolving at least those pending cases that had reached the point where an initial
decision had been issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission’s authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel’s Office has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and judgment|[s] in your earlier involvement in this case. To help clarify some of the
troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or solicited political contributions for either of
them, or worked for or on behalf of their earlier political campaigns for federal office?

The Biltmore Forest proceeding is an adjudicatory proceeding which is deemed a
*restricted” proceeding under the FCC’s gx parte rules to protect the due process rights of
- each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to
charges of impropriety based on arguments by any applicant that I might have a personal
mterestmaparucularresolunonofthccasebecausethccasehadbeenlmkedtothe
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.



I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application filed by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

c. Were you ever contacted on this case by FCC Chairman Re[e]ld Hundt, or by
Blair Levin[] on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. Levin[] knows Congressman Watt?

I bave never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proceeding has been to provide
legal advice to the Commissioners. The FCC’s Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC’s Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC’s career staff.

d. Please provide this Committee with a copy of any case summary or
recommendation that was represented by your Office to the Commission for its
consideration prior to the Commission’s vote on its opinion and order adopted
November 7, 1995 that reversed the Commission’s staff and rescinded the station
construction permit that had been issued to the Lee family (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are pi'ivileged
communications under the Commission’s rules. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I



can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Officé of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau’s prior decision
permitting Mr. Lee’s company to retain the construction permit for the FM station. I
"noted" this memorandum as General Counsel, which indicates that I agreed with the
Bureau’s analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee’s company as requested by the other applicants.
The Commission unanimously adopted the Bureau’s recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affirming its prior order. I also "noted" this
memorandum from the Bureau Chief, which again indicated that the General Counsel
concurred with the Bureau’s assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee’s company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission’s decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.



Helms vows to block
FCC nomination

THE ASSOCTATED PrESS

An Asheville broadcaster will get
back on the air if Sen, Jesse Helms,
R-N.C,, has his way.

Helms has vowed to keep William
Kennard from becoming the new
chairman of the Federal Communi-
cauons Commission unless Kennard
helps broadcaster Zeb Lee get the
new FM radio license he's bean
seeking for the last decade.

The Senate Commerce Commit-
tee 15 expected tu vote on Ken-
nard’s nomination and those of
three FCC commissioners today.
As a senator, Helms can put a hold
on any nominee’s confirmation and
has shown repeatedly he's willing
to do s0. Most recently, he refused
to hold confirmation hearings for
William Weld's nomination as am.
Yassador to Mexico.

On Monday. Kennard sent Helms
a written explanation of why the
Lee tamily last its effort to run the
new 96.5 FM. Kennard now works
as the FCC's general counsel and
helped make the decision that took
Lee off the air.

The Lee family argued they won
the right ©o a new station 1n 1990

and the FCC then reversed course
and kicked it off the air this June in
favor of a2 group of investors that
included Rep, Mel Watt, D-N.C.

‘I'm certainly grateful for any
help anybody wants to bestow upon
us.” Brian Lee, Zeb Lue’s son and a
station manager, said of any poli-
ticking for the family's cause.
“We've been feeling pretty belea-
guered for the last 10%; years.”

Bur an attorney for the investor
group the FCC ultimately chose
said Helms' pressure on Kennard
may hurt the Lee family’s cause.

“To bring Mr. Kennard into this
— t0 use his nomination as lever-
age — is wrong,” said lawyer Ste-
phen Yelverton. “Now if the FCC
changes its decision, their motive
would be suspect.”

Helms' office gave 2 list of seven
questions for Kennard to answer
about his office’s handling of the
Asheville case. The government-
sanctioned license — which Watt's
group is now operating under the
name Bilumore Forest Radio Inc.
— is worth an estimated $3 million
to §6 million,
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Helms face off

over licensee

By CAROL D. LEONNIG
Observer Washington Bureau

WASHINGTON — Ser. Jease Helms, R-N.(".'.‘, plans to
e Tt i A gl
the air

on A

Helms has vowed to keep Willlam
Kennard from becoming the new
chairman of the Federal Communica-
tions Commission unless Kennard
helps broadoaster Zeb Lee get the new
FM radio license he's baen seeking for
the last decade.

On Monday, Kennard sent Helms o
written expianation of why the Lee Meims
family lost their shot at the new 86.5 FM, but
it sppeared to do little to v the senator's key
concerns. Kennard now works as the FCC's general
-counsel and helped make the decision that took Lee

off the air.
The Lae family they won the to a new
nmnmlmm:g:’mcm course and

kicked them off the air this June — in
glvar of a of investors that

for the investor W

ve chhzalddﬂdms'mulde-
flexing is improper — and pressure on Kennard
may hurt the Las family’s cause. As a senator, Halms

ing pretty beleagnered for the last 10'4
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'Helmse may tie up nomination
‘over Asheville license decision
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Continued from page 1C

can put a hold on any nominee’s
confirmation.

“To bring Mr. Kennard into
this — to use his nomination as
leverage — is wrong,” said la

Vo mr WP Ve amnan, fIRT, ,, A Mla=

FCE changes its decision, their
motive would be suspect.”
Helms' office gave a list a seven
questions for Kennard to answer
. about his office’s handling of the
Ashaville case. The ent-
sanctioned license — which
Waft's group is now operating
 under the name Biitmore Forest
. Radio In¢c. — iz worth an esti-
mated $3 to $6 miliion.

Kennard returned four pages
of answers Monday, explaining
that the FCC never promised the
Laees a permanent license. He said
Lee’s group may have been
judged the most experienced and
thus the top choice in 1990, buta
1993 federal court ruling threw
out as unfair the commission's

, atandards for making that and
other licensing decizions.

But Steve Leckar, an attorney
for the Lees, said the court ruling
didn’t force the FCC to switch its
course — only to review its deci-

80N on new merits. He dis-
agraed with Yelverton that
Helms' presgure would lead to an
““f“l‘ ision.

‘ -would be righting a
wrong ... pot just for the
famlly but for others,” he said

wrong to have people invest
Yean of their life and have relied

= WG susdl Wi WIBd ave

the Iruits of their labors snatched
SWay by arbitrary decision-mak-

shnard declined comment,
L 1efarred questions to his wrht-

ten statement.
. advocating for the Lee fam-
h‘lyo:é?llml is in the unmttl:,nl posi-
obbying agrinst the mon-
etary interutl‘of a fellow Con-
¥ member from North Caro-
é'l::n \:ﬁm} invested with severa)
e law ers at Fergu-
‘0'1:', llhln. Wlm-l]u and Altl
: nasg ative group apply-
m fur the station license in 1987,
Ors he was elected to Con-
gress, The group later merged
with three others to become the
Blitinare Forest group.
ATt was out of the country on
& Congressional trip Monday and
couldn‘t be rpached for comment.
In the past, he has said he is
mersly an investor who stays
aWay from the day-to-day busi-
ness of the station.
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‘Sen. Helms applies

pressure to help WZLS'

By Mark Barrett

STAFF WRITER

ing to get local broadcaster Zeb
Lee and his rock music. station
back on the air, reportedly threat-
emng to block a vote on a Clinton

ion nomination unless

.the nominee heips Lee,

The nominee is William Km.
nard, who would become chairman |

of the Federal Communications

| Commission, Kennsrd is cwrrently

the F'CC’s general couusel - in
other words, its chief lawyer - and
-participated in decisions that
helped remove Lee's WZLS-FM
from local airwaves in June.: . |
Helms has vowed o keep Ken-
nard from becoming the FCC
chairman without some action’by
Kennard regarding the Lee case,
the Associated . Press repo
Tuesday. :

As a senator, Helms can put 2
hold on any nominee’s confirma-
tion; Such holds can last indefi-
uilely and can be broken at the
discretion of the Senate majority
leader. - ' :

A company owned by Lee and

his family and four other compa-
nies have been fighting for control

! of the right to hroadeast on the

96.5 FM frequency for more than
10 years. The FCC at first chose
the Lees as the most qualified ap-
plicants, then invited all the appl-
cants to operate on the frequency
jointly after an appellate court
struck down the FCC's method of
choosing among applicants. .

As Wt e C(ﬁ'g/,m -

The Lees d'édinedéfthé ’;tt?l:er
companies agreed aud a°station
they jointly own, WZRQ. took
over the frequency tempo
June 2. -

Kennard and a spokesman
coald not be reached far comment
Tuesday.

A Washington, D.C., attorney
for the companies competing with.
the Lees for control of the station
gaid anything Kennard did for the
Lees would be immediately sue-
pect and sabject to & court chial-
lenge.

“This whole thing has gotten
out of control. It's been politicized
and the process has been tainted
and corrupted,” said attorney Ste-
phen Yelverton. )

Brian Lee, WZLS's station
manager, said Kennard should re-
consider earlier FCC actions.

“There's been a great injustice
perpetrated on me and my family
and our employees and the people
of Asheville, Anything (Kennard)
could do to right that we would
welcome.”
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Helms puts focus
~onlocal radlo
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contended the FCC unfsirly
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be could brosdeast a2 96.5 FM.
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Sompunications, Linlted Partnershis,® and coples were served on the

Folliowing offices and intevesbed per

Offine of Gepsval Opunsel

Federal Communications Commission
1959 ¥ Strest, H.¥., Boom &L0
Washington, D.O. 50584

Swderal Communications Commission
1818 ¥ 3t., H.¥., Eoow 302
Washington, D.0. 30554

Btaphen O, Lechay, ¥sg.e
Hright H. andrews, Esyg.
Buterva & androws

1301 Pennsyivanis bve., BOE.
Buite 500

Washington, D.C. 20004
Sovnsel for Orion Communications Limited

# Service by U8, #Hail

Heyvice has also basen wads on
il other partiss o B Dookeln
Hoy, B8-597




